
An expert witness is selected because of 
their expertise and experience in a particular 
field. However, an expert must also have the 
necessary knowledge, skills and confidence to 
write reports and give evidence effectively. The 
process of being cross-examined is a daunting 
enough experience, but experts now have the 
possibility of being hot tubbed as well! This 
article aims to give an overview of the process 
of hot tubbing, and tips on how experts can best 
prepare to give their evidence.

What is hot tubbing?
A description of hot tubbing is set out in Lord Justice 
Jackson’s Review of Civil Litigation Costs Preliminary 
Report:

‘Hot tub. The practice has been devel-
oped in Australia of hearing evidence con-
currently from the experts in any particular 
discipline … At trial, experts in the same 
discipline are sworn in at the same time 
and the judge chairs a discussion between 
the experts. The pre-trial document record-
ing the matters upon which the experts 
disagree serves as the agenda … Counsel 
join in the discussion. They can put ques-
tions to the experts, as and when permit-
ted by the judge. In addition, the experts 
can put questions to each other.’

When might hot tubbing 
take place?
n Hot tubbing is widely used in arbitrations both 

internationally and within the UK.
n Hot tubbing can be used with the consent of the 

parties or judge in court hearings.
n A hot tubbing pilot is being run in Manchester 

and in Birmingham.
n Hot tubbing is not currently incorporated as a 

procedure within the CPR, but may be in the 
future.

n There is guidance on the process of hot tubbing 
in the TCC.

What are the features of hot 
tubbing?
n The decision-maker can identify the key issues 

and questions on which there is disagreement 
and get to the root of the issues more quickly 
and efficiently by putting questions direct to the 
expert.

n The experts can be asked to identify and explain 
in their own words in a short presentation 
their position on the principal issues. This may 
include commenting on the shortcomings of the 
opposing expert’s position.

n The expert can explain complex issues without 
the constraints of counsel’s questions.

n The experts can ask questions or comment on 
each other’s positions, including what has been 
said and what has been left unsaid, freely and 
without the constraints of cross-examination.

n Experts can take part in a constructive discussion, 
and answer and ask questions at the same time.

n Direct discussions may be more effective in 
helping to identify areas of agreement and 
disagreement, together with the strengths and 
weaknesses of each position.

n Simultaneous peer scrutiny avoids or reduces 
the risk of misleading answers, because any 
inaccuracies can be picked up immediately by 
the other expert, rather than through notes 
passed to counsel.

n Experts may be more likely to make concessions 
and reach a greater degree of agreement on 
common issues in the hot tub than through 
cross-examination, as there may be a more open 
and frank discussion.

n If there is confusion or uncertainty, the decision-
maker(s) can ask questions straight away to 
clarify the issue.

n Experts, advocates and the decision-maker 
are all on the same page at the same time, all 
considering a particular issue, and are able to 
deal with questions as they arise and address any 
gaps in evidence.

n To make the most of the hot tub, the tribunal 
needs to be fully prepared. It needs to 
understand what the contentious areas are and 
know what it wants to ask the experts.

n The expert witness must be fully prepared for 
the hot tubbing process, which requires a range 
of skills in addition to the skills of giving expert 
evidence in conventional examination in chief 
and cross-examination. These skills include 
making short presentations on his position, 
highlighting shortcomings in the opposing 
positions, advancing the supporting evidence 
in key documents, and asking questions and 
answering questions.

n Hot tubbing may be particularly useful in relation 
to experts dealing with quantum.

n Hot tubbing may present a challenge if there are 
two experts versus one expert, such as where 
there are two defendants.

What skills does the expert 
need to hot tub with 
confidence?
The expert must be able to:

n present the evidence
n answer questions
n ask questions of the other expert
n advance supporting evidence in his report and 

other supporting documentation.

It is vital that experts give evidence without being 
drawn outside the circle of fact in their evidence. 
They must also remain objective in their evidence 
giving, remembering that their duty is to the court, 
and must not advocate or exaggerate their evidence 
while being cross-examined or while in the hot tub. 
However, they must be able to present the reasoning 
behind their opinion and demonstrate the evidence 
that supports their opinion. They must give clear 
evidence and present their evidence in a logical 

structure, and they must help the decision-maker by 
making their evidence easy to follow and understand.

Case preparation
The starting point for case preparation is undoubted-
ly the expert’s report, which is followed by the expert 
witness discussion. While the content of the discus-
sion is privileged, the signed joint statement is not. 
The reasoning behind the areas of agreement and 
disagreement between experts is set out in the joint 
statement, and this is the basis for cross-examination 
and the hot tubbing discussions. Experts should 
consider the following when writing their report and 
when preparing to give evidence:

What are the issues in the case?
The witness must be able to identify and advance the 
main issue(s) in the evidence.

What are the facts in the case?
It is essential to be familiar with the facts in the case 
contained in the documents, records, witness state-
ments and, when giving evidence, the expert’s report. 
The facts are the supporting evidence. It is vital to be 
able to demonstrate the supporting evidence and the 
reasoning behind an expert opinion.

What are the opinions in the case?
Expert witnesses must explain the range of possible 
opinions and, more particularly, the reason for their 
own opinion based on the facts. The expert must be 
able to demonstrate a clear and logical analysis of 
the evidence.

What are the key points to get across  
in the evidence?
n An analysis of the strengths and weaknesses in 

the expert witness evidence

n Identify and advance the evidence/facts that 
support and justify the expert opinion and make 
effective use of the evidence that supports the 
opinion.

n Consider possible lines of questioning under 
cross-examination by counsel or by the decision-
maker or the other expert(s) in the hot tub. This 
anticipation will help in dealing with attacks on 
evidence and advancing the strengths in the 
evidence underlying the expert’s own position.

n Consider possible questions to put to the other 
expert in the hot tub. The expert witness should 
avoid the temptation to become an advocate. 
It is vital to remain objective when asking 
questions. The approach should be that of a 
forensic examiner trying to understand in an 
open and fair way the why, what, where, when, 
who and how of the other expert’s opinion and 
analysis. The questions should challenge and 
probe any shortcomings in the opinion of the 
other expert.

Penny is the principle author of the Expert Witness 
a practical guide, published by Sweet & Maxwell. 
Penny is also the author of the Advanced Professional 
Award in Expert Witness Evidence, a course to give 
experts the knowledge, practical skills and confidence 
to carry out the role of the expert witness. 
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